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WEDNESDAY,  FEBRUARY  12,  1913. 

Committee  on  Interoceanic  Canals, 

United  States  Senate, 

Washington ,  D.  C. 

The  committee  met  at  10.30  o’clock  a.  m. 

Present:  Senators  Branclegee  (chairman),  Borah,  Bristow,  Perkins, 
Page.  Jones,  Townsend,  Simmons,  Percy,  Thornton,  and  O’Gorman. 

STATEMENT  OF  SENATOR  ELIHU  ROOT. 

Senator  Root.  Mr.  Chairman,  the  bill  I  have  introduced  strikes 
from  the  Panama  Canal  act  the  provision  exempting  American  ves¬ 
sels  engaged  in  the  coastwise  trade  from  the  payment  of  Panama 
Canal  tolls.  The  act,  as  you  know,  imposes  tolls  upon  all  foreign 
vessels  using  the  canal,  and  the  exemption  of  American  vessels  is  a 
plain  discrimination.  The  American  coastwise  trade  is  already  fully 
protected  in  that  none  but  American  vessels  can  engage  in  it.  I  don’t 
suppose  anyone  would  have  thought  very  long  of  undertaking  to  give 
a  subsidy  to  this  particular  highly  protected  industry — an  abso¬ 
lutely  protected  industry — were  it  not  for  the  idea  that  it  would 
result  in  a  reduction  of  freight  rates,  which  would  tend  to  cut  down 
the  railroad  freight  rates  in  transportation  across  the  continent.  It 
is  exceedingly  doubtful  whether  it  would  have  any  particular  effect 
of  that  character.  The  quite  unbiased  gentleman  who  has  been 
studying  the  subject,  Mr.  Johnson,  in  his  report  regarding  the  pros¬ 
pective  operations  of  the  canal,  says  that  he  does  not  believe  it  will 
have  that  effect.  Mr.  Johnson  reached  the  conclusion  that  it  will 
not  have  any  particular  effect  whatever  with  regard  to  these  condi¬ 
tions.  The  motive  upon  which  the  ocean  rates  will  be  fixed  will  be 
such  that  this  subsidy  will  simply  go  into  the  pockets  of  the  ship¬ 
owners  without  having  any  practical  effect  upon  transcontinental 
railroad  rates. 

Senator  Bristow.  Do  you  mind  if  I  ask  you  a  question  ? 

Senator  Root.  Certainly  not. 

Senator  Bristow.  You  have  no  doubt,  have  you,  that  there  will 
be  competition  between  the  boats  using  the  Panama  Canal  and  the 
transcontinental  railroads  ? 

Senator  Root.  I,  think  there  will  be  competition  up  to  a  certain 
point,  but  the  vessels  in  the  coast-to-coast  trade,  even  without  the 
benefit,  the  subsidy,  the  exemption  from  these  tolls,  could  probably 
carry  the  freight  much  cheaper.  We  are  witnessing  now  a  rather 
interesting  development.  The  business  that  the  railroads  are  doing 
is  increasing  more  rapidly  than  the  capacity  and  facilities  of  the 
railroads  to  take  care  of  the  business.  We  have  all  seen  from  time 
to  time  the  expressions  of  Mr.  Hill  on  that  subject,  a  very  able  and 
competent  railroad  man,  who  has  been  for  a  number  of  years  ham¬ 
mering  away  on  this  subject. 
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Senator  O’Gorman.  In  that  connection,  won’t  it  be  a  good  thing 
for  the  public  to  have  these  vessels  take  care  of  a  part  of  this  increas¬ 
ing  traffic  ? 

Senator  Root.  Now,  I  think  the  effect  of  putting  into  the  hands 
of  the  coastwise  trade  a  considerable  amount  of  the  traffic  between 
the  coasts  will  be  that  the  railroads  simply  will  not  make  the  addi¬ 
tional  provisions  which  would  be  necessary  to  enable  them  to  do  the 
business,  and  the  railroads  will  apply  themselves  to  taking  care  of 
the  traffic  that  naturally  does  not  come  into  competition  with  the 
seacoast. 

Senator  O’Gorman.  So  far  as  contended — the  position  between  the 
boats  using  the  canal  and  the  transcontinental  railroads — would  it 
not  follow  that  the  rates  of  the  railroads  would  be  higher  along  the 
zone  of  competition  between  the  coast-to-coast  vessels  and  the  trans¬ 
continental  railroads  if  you  make  the  cost  of  sea  transportation 
higher?  If,  for  instance,  you  charge  a  toll  or  a  tax  or  any  other 
charge — say,  $2  on  every  ton  carried  through  the  canal — would  not 
that  permit  the  railroads  to  raise  their  rates  to  that  extent  of  $2  a 
ton,  at  least  in  those  zones  where  the  ships  might  otherwise  compete  ? 

Senator  Root.  No;  because  the  transportation  by  water  between 
the  coasts  by  way  of  the  canal  is  less — costs  very  much  less — than  by 
rail.  A  ship  carrying  a  cargo  from  New  York  to  San  Francisco  can 
afford  to  carry  it  for  much  less  than  the  railroad  can  possibly  carry 
it;  so  that  the  competition  ends,  practically;  the  railroad  is  driven 
out  of  its  competition  before  you  reach  the  point  where  the  ship 
charge  will  be  affected  by  the  tolls. 

Senator  Bristow.  Excuse  me,  Senator;  but  suppose  freight  is  to 
be  shipped  from  the  coast  to  some  point  in  the  interior — from  San 
Francisco  to  Chicago — the  rates  would  be  higher  than  from  San 
Francisco  to  New  York? 

Senator  Root.  You  take  it  from  Kansas  City;  you  have  got  to  get 
a  haul  to  either  coast - 

Senator  Bristow.  Suppose  you  have  got  a  greater  haul  to  the  Gulf, 
on  which  the  railroads  are  going  to  get  their  compensation,  which 
will  be  part  of  the  cost  of  the  total  transportation;  but  railroad  men 
tell  me  that  it  will  be  practicable  to  move  from  the  Central  States  to 
either  coast  by  part  rail  to  the  Gulf  very  much  cheaper — that  a  ton 
can  be  taken  that  way  at  less  cost  than  now.  You  get  to  a  point 
where  the  toll  will  shut  it  out. 

Senator  Root.  There  will  be  a  narrow  little  belt,  it  is  true,  where 
tolls  may  be  a  determining  factor,  but  it  will  be  narrow  at  all  events. 
The  advantage  to  be  gained  by  means  of  this  subsidy  to  the  coast¬ 
wise  vessels  is  so  slight,  so  problematical,  so  inconsequential,  and  so 
petty  that  it  does  not  afford  any  very  positive  ground  for  incurring 
any  serious  disaelvantage  to  the  country  at  large;  and  I  should  think 
in  the  minds  of  gentlemen  who  do  not  favor  the  policy  of  subsidies 
it  would  raise  a  serious  question  as  to  whether  it  is  worth  while  to 
purchase  the  problematical  and  doubtful  advantage  by  means  of 
remitting  tolls  and  keeping  money  out  of  the  Treasury  of  the  United 
States  and  by  so  much  increasing  the  amount  of  money  we  must 
raise  by  general  taxation. 

The  Chairman.  Let  me  interrupt  you  there,  Senator.  I  do  it 
for  the  purpose  of  suggesting  that  we  may  hear  the  Senator  say 
what  he  wishes  to  in  behalf  of  this  bill  and  in  order  that  he  may 
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make  a  consecutive  statement,  that  we  refrain  from  interrupting 
him  further  and  let  him  proceed.  Let  any  Senator  make  a  note  of 
any  point  upon  which  he  wishes  to  question  the  Senator  later  and 
ask  him  after  he  has  finished  his  statement. 

Senator  O’Gorman.  Of  course,  this  exemption  of  American  coast¬ 
wise  vessels  from  tolls  has  been  characterized  as  a  subsidy,  and  if  it 
was  should  be  considered  with  respect  to  a  possible  violation  of  the 
Hay-Pauncefote  treaty,  but,  as  a  matter  of  fact,  it  is  not  any  more 
of  a  subsidy  than  is  the  right  that  is  allowed  to  all  our  American  ships 
and  boats  using  our  inland  waters,  if  you  regard  this  Panama  Canal 
as  being  an  extension  of  the  waterways  of  our  Nation. 

Senator  Root.  The  benefit  of  the  improvement  to  our  waterways 
in  one  part  or  another  of  the  country  is  enjoyed  by  all  parts  of  the 
country,  and  the  expense  is  met  by  the  entire  people;  but  this  is  a 
different  situation.  .  Here  specific  advantages  are  given  to  a  par¬ 
ticular  kind  of  trade  and  particular  interests  engaged  in  that  trade. 

Senator  O’Gorman.  You  know  that  the  State  of  New  York  has 
spent  a  vast  sum  on  canals,  and  they  are  open  and  free  to  every 
vessel  from  any  State;  but  the  main  purpose  of  constructing  the 
Erie  Canal  at  an  enormous  expenditure  was  to  have  a  restraining 
influence  on  the  railroads  going  through  the  State  of  New  York. 

Senator  Root.  Yes;  and  the  purpose  has  probably  been  attained. 

The  Chairman  I  suggest  that  if  the  Senator  is  to  be  able  to  con¬ 
clude  his  statement  we  will  have  to  refrain  from  arguing  every  asser¬ 
tion  he  may  make.  We  will  never  get  along,  and  he  should  be 
allowed  to  make  a  fan*  statement  of  his  views. 

Senator  Root.  Now,  I  will  go  back  and  sum  up  in  a  single  sentence 
on  this  point;  that  is,  that  this  advantage  to  be  gamed  by  this  pro¬ 
vision  which  grants  exemption  from  tolls  is  practically  a  subsidy, 
and  what  is  being  defended  as  a  subsidy  to  this  special  interest  for  an 
advantage  which  is  so  doubtful,  so  unsatisfactory,  and  so  slight  that 
it  does  not  in  itself  justify  the  discrimination  which  is  made  in  the 
bill  in  favor  of  American  ships  in  the  coastwise  trade;  but  when  we 
come  to  consider  the  conditions  under  which  we  hold  the  Panama 
Canal  and  the  obligations  under  which  we  rest,  the  advantage  of  such 
a  provision  becomes  still  more  doubtful,  and  the  disadvantage  of  it 
becomes — it  seems  to  me — perfectly  manifest.  We  have  for  more 
than  60  years  been  perfectly  consistent  in  a  well-understood  policy 
regarding  the  canal  across  the  Isthmus.  Up  to  this  tune,  up  to  the 
passage  of  this  bill,  there  never  has  been  a  break  in  the  policy  of  the 
United  States  regarding  the  canal.  We  began  prior  to  1850,  when  we 
had  just  come  into  our  interest  on  the  Pacific  coast,  and  when  Eng¬ 
land  really  held  the  advantage,  by  an  assertion  of  an  entire  unwill¬ 
ingness  to  secure  any  special  advantage  in  regard  to  transit  across  the 
Isthmus.  We  made  a  treaty  with  Colombia  in  1846  under  which  we 
guaranteed  her  sovereignty  on  the  Isthmus  and  under  which  we  were 
guaranteed  the  right  of  passage  across  the  Isthmus,  and  we  based  that 
treaty  upon  the  right  of  the  entire  world  to  transit  across  the  Isthmus. 
We  had  just  settled  our  boundary  question  and  had  come  into  undis¬ 
puted  control  of  the  Northwestern  States.  We  had  just  finished  the 
Mexican  War  and  obtained  the  grant  of  California  and  all  the  great 
region  between  Texas  and  the  coast,  and  it  was  then  that  our  special 
interest  in  having  a  shorter  communication  between  the  Atlantic  coast 
and  the  Pacific  coast  was  realized.  But  we  found  England  was  in 
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possession  of  the  Mosquito  coast,  which  had  under  control  the  eastern 
end  of  the  Nicaragua  route.  She  held  the  territory  which  was  then 
called  Belize  and  which  is  now  known  as  British  Honduras.  She  was 
a  Central  American  power  and  with  this  protectorate  oyer  the 
Nicaraguan  coast  she  was  in  control  of  Grey  town,  which  was  the 
principal  port  there.  We  were  a  thousand  miles  away  and  moreover 
we  had  no  territory,  no  interest,  no  control.  Great  Britain  had  ter¬ 
ritory.  She  was  a  great  Caribbean  power,  with  territory  giving  her 
control  of  what  was  then  supposed  to  be  the  eastern  end  of  the  most 
advantageous  route  across  the  Isthmus;  and  our  only  interest  was 
that  we  had  an  Atlantic  coast  and  a  Pacific  coast.  But  Great  Britain 
had  her  Atlantic  coast  and  Pacific  coast  as  well.  She  had  Belize, 
Jamaica,  the  Bahamas,  eastern  Canada,  Newfoundland,  the  Bar¬ 
bados,  Trinidad,  and  British  Guiana  to  the  east  on  the  Atlantic  and 
western  Canada  to  the  west  on  the  Pacific. 

Mr.  Bristow.  But  there  were  no  people  on  the  west  Canadian 
coast  then. 

Mr.  Root.  There  was  a  prospective  empire  there  on  the  west  coast, 
which  was  enough  to  bring  the  two  countries  to  the  very  verge  of 
war,  and  we  had  no  people  there  yet  either.  But  that  is  unimpor¬ 
tant.  The  important  thing  is  that  in  1S49,  when  we  began  the 
negotiations  that  resulted  in  the  Clayton-Bulwer  treaty,  Great  Brit¬ 
ain  and  the  United  States  were  two  great  powers;  both  interested 
in  uniting  the  Atlantic  coast  and  the  Pacific  coast,  each  having  ter¬ 
ritory  on  both  oceans. 

Senator  Bristow.  When  did  we  acquire  California? 

Senator  Root.  By  treaty,  in  1848.  Great  Britain  had  the  ter¬ 
ritorial  advantage  and  had,  according  to  the  customs  of  nations, 
the  say  as  to  what  should  be  done  about  the  Isthmus  and  the  canal, 
because  she  was  the  only  great  Caribbean  power.  Under  these  cir¬ 
cumstances  we  sought  a  treaty  with  Great  Britain.  She  consented 
to  consider  a  treaty.  We  urged  it  with  the  declaration  that  we  did 
not  expect  and  would  not  seek  any  special  advantage  for  ourselves, 
but  we  wished  to  build  a  canal  across  the  Isthmus  for  the  common 
use  of  all  mankind. 

Senator  O’Gorman.  Is  it  not  a  fact  that  the  United  States  at  that 
time  asked  Great  Britain  to  abandon  her  protectorate  over  the 
Mosquito  coast,  and  that  led  to  the  negotiations  that  culminated  in 
the  Clayton-Bulwer  treaty  ? 

Senator  Root.  Yes;  and  if  we  secured  any  privileges  on  the  Isth¬ 
mus  it  was  on  our  statement  that  we  did  not  seek  and  never  would 
seek  or  enjoy  special  advantages  that  Great  Britain  did  abandon  her 
pretensions  and  agreed  to  the  Clayton-Bulwer  treaty. 

Senator  O’Gorman.  Yes;  and  she  entered  into  an  agreement  not 
to  colonize  in  Central  America,  which  she  failed  to  keep  afterwards. 

Senator  Root.  There  was  a  dispute  about  that.  There  is  no  con¬ 
troversy  that  we  sought  that  treaty  upon  this  proposition  and  that 
Great  Britain  ultimately  did  comply  with  the  treaty  by  abandoning 
her  protectorate  over  the  Mosquito  coast  and  that  we  got  our  stand¬ 
ing  there.  We  got  on  an  equal  footing  with  Great  Britain  there  by 
means  of  that  treaty  and  upon  that  representation. 

The  treaty  contained  a  statement,  m  the  first  place,  on  the  part 
of  the  two  countries  not  to  receive  either  of  them  exclusively  any 
special  advantage  in  Central  America. 
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In  the  next  place  there  was  a  provision  for  the  joint  and  common 
patronage  by  the  two  countries  over  any  canal. 

In  the  third  place  there  was  a  provision  that  the  canal  should  be 
neutralized  and  a  statement  of  the  principles  upon  which  it  should 
be  neutralized.  That  is  an  express,  definite,  unquestionable  state- 
ment  of  the  principle  of  absolute  equality  of  treatment  as  between 
the  United  States  and  Great  Britain  for  the  vessels  of  both  countries, 
with  an  agreement  that  all  other  countries  should  be  permitted  to 
come  in  on  the  same  basis  that  Great  Britain  and  the  United  States 
had  assumed. 

That  is  the  first  clear  and  definite  position  of  the  United  States  in- 
regard  to  this  canal,  an  agreement  with  Great  Britain  for  equal 
opportunities,  equal  rights,  equal  control,  and  equal  privileges  to 
the  vessels  and  citizens  of  each  country  regarding  the  canal  across  the 
Isthmus,  with  an  express  provision  that  while  Nicaragua  was  mainly 
in  mind  it  should  apply  to  the  entire  Isthmus,  to  Panama,  to  Tehuan¬ 
tepec,  or  wherever  it  was  built.  That  was  made  upon  our  request 
and  upon  our  representation  that  we  did  not  seek  any  special 
advantage. 

After  a  number  of  years  it  appeared  that  this  arrangement  was  not 
going  to  build  any  canal,  the  whole  subject  being  deferred  to  a  con¬ 
siderable  degree  by  the  French  undertaking  to  build  a  canal  at 
Panama.  Along  in  1881  Mr.  Blaine  set  out  to  get  England  to  give 
up  her  rights  under  the  Clayton-Bulwer  treaty  ui  order  that  we  might 
take  up  the  matter  ourselves.  He  directed  our  representatives  to 
make  representations  to  Great  Britain  that  we  would  like  to  take  the 
entire  charge  of  the  business,  on  the  representation  that  we  did  not 
seek  and  we  would  not  have  any  special  privilege,  but  what  we  wanted 
to  do  was  to  go  on  and  build  the  canal  for  the  equal  benefit  of  all 
mankind,  without  any  special  advantage  to  ourselves.  On  the  basis 
of  that  representation  this  new  treaty  was  made. 

Senator  O’ Gorman.  Do  you  say  that  at  that  time  there  was  a  for¬ 
mal  abandonment  or  denunciation  of  the  treaty;  that  it  was  aban¬ 
doned  at  the  time  Mr.  Blaine  made  that  statement  ? 

Senator  Root.  The  negotiation  was  suspended.  We  went  on  with 
negotiations  which  resulted  in  the  Hay-Pauncefote  treaty.  Resum¬ 
ing  the  negotiations  which  Mr.  Blaine  had  begun,  Great  Britain  agreed 
to  turn  the  whole  thing  over  to  the  United  States,  and  she  agreed  to 
it  with  the  distinct  understanding  that  our  representations  as  to  what 
we  intended  should  be  carried  out  ;  that  it  should  be  turned  over  to 
us  not  for  our  advantage  but  for  the  equal  benefit  of  all  the  world. 
That  is  the  basis  upon  which  she  went  on  with  the  negotiations  that 
led  to  the  Hay-Pauncefote  treaty. 

Let  me  support  my  statement.  It  is  well  supported,  it  seems  to  me, 
by  the  terms  of  the  treaty  itself,  which  expressly  declare  that  the  new 
treaty  is  to  be  made  without  impairing  the  principle  of  neutralization 
stated  in  article  8  of  the  old  Clayton-Bulwer  treaty,  which  is  a  neu¬ 
tralization  upon  the  basis  of  absolute  equality  of  the  treatment  of  the 
ships  and  citizens  of  Great  Britain  and  the  ships  and  citizens  of  tho 
United  States. 

When  the  Hay-Pauncefote  treaty  was  reported  to  the  Senate  in  its 
first  form  it  was  reported  by  the  Committee  on  Foreign  Relations 
to  the  Senate  with  a  report  submitted  by  Mr.  Cushman  K.  Davis, 
then  chairman  of  the  committee,  which  restated  the  proposition  of  no 
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special  advantage  for  the  United  States,  but  equal  rights  and  oppor¬ 
tunities  for  every  country. 

We  have  that  report.  It  is  on  that  report  the  Senate  considered 
and  acted  upon  that  treaty.  In  that  report  the  Committee  on  For¬ 
eign  Relations  called  attention  to  the  fact  that  no  sovereignty  in  Cen¬ 
tral  America  could  grant  or  would  be  justified  in  granting  any  rights 
to  the  United  States  which  would  give  it  an  advantage  over  the  other 
countries  of  the  world.  No  one  can  read  that  report  and  that  treaty 
without  seeing  with  perfect  clearness  that  the  basis  on  which  the 
Senate  was  acting  was  the  basis  of  equality  as  between  American  citi¬ 
zens  and  British  citizens  and  the  citizens  of  all  other  countries. 

With  that  treaty  before  us,  with  that  report  giving  that  unequiv¬ 
ocal  view,  Mr.  Bard,  a  Senator  from  California,  moved  to  put  into 
the  treaty  a  provision  authorizing  us  to  discriminate  in  favor  of  our 
coastwise  trade. 

Senator  O’Gorman.  Was  it  coastwise  trade? 

Senator  Root.  It  was  coastwise  trade.  It  was  this  very  provision  ; 
and  the  Senate  rejected  it  by  an  enormous  majority. 

So  having  the  treaty  there  with  its  words  in  their  plain  and  ordi¬ 
nary  signification  meaning  absolute  equality  of  treatment,  and  having 
the  report  of  the  Committee  on  Foreign  Relations  there,  which  ex¬ 
panded  and  made  still  more  unmistakable  the  principle  of  absolute 
equality,  an  effort  was  made  to  put  into  the  treaty  a  provision  which 
authorized  discrimination  in  favor  of  our  coastwise  trade,  and  it  was 
rejected. 

Senator  Bristow.  Did  they  not  also  reject  a  proposition  to  fortify 
the  canal  ? 

Senator  Root.  I  think  so. 

Senator  Bristow.  And  you  fortified  it  ? 

Senator  Root.  Yes;  because,  although  the  Senate  did  not  put  that 
provision  in,  the  State  Department  did  make  an  amendment  which 
struck  out  the  provision  against  fortification. 

Senator  O’Gorman.  How  could  the  State  Department  modify  a 
treaty  after  it  had  passed  the  Senate  ? 

Senator  Root.  The  State  Department  redrafted  the  treaty  and 
submitted  a  new  treaty  containing  a  portion  of  the  amendments  of 
the  Senate  and  omitting  a  portion  of  the  amendments  of  the  Senate 
and  substituting  alternative  provisions  which  were  satisfactory  to 
England.  Let  me  make  that  clear.  After  the  Senate  had  made  its 
amendments  to  the  first  form  of  the  Hay-Pauncefote  treaty - 

Senator  O’ Gorman.  In  1900. 

Senator  Root.  In  1900  the  administration  submitted  that  to  Great 
Britain,  and  Great  Britain  was  satisfied  with  some  provisions  and  not 
satisfied  with  others.  Accordingly  negotiations  went  regarding  the 
provisions  which  Great  Britain  was  not  satisfied  with,  and  the  nego¬ 
tiators,  Mr.  Hay  and  Lord  Pauncefote,  devised  provisions  which 
were  found  to  be  satisfactory  both  to  the  Senate  and  to  the  British 
Government  in  lieu  of  the  provisions  the  Senate  had  put  on  that  were 
unsatisfactory  to  the  Btitish  Government.  So  the  treaty  with  these 
new  amendments  put  in  it  was  resubmitted  to  the  Senate.  A  new 
paper  was  signed  and  brought  into  the  Senate,  and  the  Senate  ratified 
it  m  its  new  form. 

Senator  O’Gorman.  That  was  in  1901  ? 

Senator  Root.  It  was  in  1901. 
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Now,  the  next  important  step  was  that  when  it  came  down  to  the 
point  of  practical  action  on  the  part  of  the  United  States  under  this 
new  treaty  it  put  the  whole  business  in  our  hands,  so  that  we  were 
at  liberty  to  go  on  and  either  build  the  canal  ourselves  or  finance  a 
corporation  to  build  the  canal.  The  question  was  raised  as  between 
the  Nicaragua  route,  which  up  to  that  time  was  the  thing  in  the  mind 
of  everybody,  and  the  Panama  route,  and  there  was  a  battle  royal  in 
Congress  and  particularly  in  the  Senate  on  that  subject.  Senator 
Spooner - 

Senator  O’Gorman.  You  were  in  the  Cabinet  then  ? 

Senator  Root.  I  was  in  the  Cabinet  then.  I  was  in  the  Cabinet 
from  1899  during  all  the  period  of  these  later  proceedings. 

Senator  Spooner  and  Senator  Hanna  made  very  notable  arguments 
in  the  Senate  which  have  the  very  rare  distinction  of  having  changed 
the  minds  of  the  Senate,  and  they  did  change  the  opinion  of  the 
Senate  from  the  Nicaragua  route  to  the  Panama  route.  Then  fol¬ 
lowed  an  authority  for  the  purchase  of  the  property  of  the  Panama 
Canal  Co.,  a  French  corporation,  for  840,000,000,  and  the  treaty  with 
Colombia,  the  Hay-Herran  treaty.  Under  that  Colombia  agreed 
to  give  certain  rights  in  a  strip  of  land,  a  canal  zone,  to  the  United 
States,  for  which  we  were  to  pay  810,000,000  in  certain  annual  pay¬ 
ments.  That  treaty  was  rejected  by  the  Colombian  Congress.  Then 
came  the  revolution  in  Panama. 

Senator  O’Gormax.  What  date  was  that  '? 

Senator  Page.  In  November,  1903. 

Senator  Root.  I  was  on  the  ocean  at  that  time,  on  my  way  back 
from  the  Alaskan  boundary  tribunal,  which  had  been  sitting  in 
London.  When  I  came  here  I  found  that  a  new  star  had  risen  in  the 
firmament — first,  the  warning  off  of  Colombia  from  the  premises  on 
the  Isthmus  and  the  recognition  of  the  Panama  Republic  and  the 
making  of  the  treaty. 

The  whole  process  which  has  been  described  as  taking  the  Isthmus 
was  upon  the  avowed  and  publicly  declared  ground  that  had  many 
years  before  been  asserted  by  Secretary  Cass,  that  the  world  had  a 
right  of  passage  across  the  Isthmus  of  Panama  and  that  the  small 
Republics  in  that  region  of  the  world  had  no  right  to  bar  the  pas¬ 
sage.  We  proceeded  on  the  ground  that  the  United  States  by  force 
of  circumstances  and  under  obligations  which  were  correlative  to 
the  declarations  of  the  Monroe  doctrine  had  warned  other  countries 
off  the  premises,  and  had  assumed  the  duty  and  was  entitled  and 
bound  to  discharge  the  duty  of  opening  that  passage  for  mankind. 

In  the  message  to  Congress  on  the  basis  of  which  Congress  con¬ 
firmed  the  treaty  with  Panama  which  gives  us  our  title,  Mr.  Roose¬ 
velt  put  his  action  upon  the  ground  that  we  were  acting,  in  his  words, 
as  the  “mandatorv  of  civilization.”  In  the  treatv  we  made  with 
Panama  there  was  included  the  express  provision  that  the  rights  in 
the  Canal  Zone  were  given  to  us  to  build  and  maintain  the  canal,  and 
that  the  canal  was  to  be  open  to  the  world  in  accordance  with  the 
provisions  of  the  Hay-Pauncefote  treaty  and  all  the  stipulations  of 
that  treaty. 

Now,  there  it  is.  What  we  have  on  the  Isthmus  of  Panama  we 
have  by  virtue  of  treaties  which,  at  all  events,  undertake  to  declare 
the  rule  of  equality,  and  those  treaties  were  obtained  by  representa¬ 
tions  that  we  ourselves  repudiated  any  desire  or  willingness  to  have 
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any  special  advantage  to  our  citizens.  The  grant  to  us  was  upon  the 
express  stipulation  that  it  should  be  exercised  in  accordance  with  the 
provisions  of  those  treaties  which  lay  down  the  rule  of  equality. 

Senator  O’Gorman.  Were  conditions  imposed? 

Senator  Root.  Ro;  and  our  course  in  supporting  the  revolutionary 
government  which  took  possession  of  that  Isthmus  out  of  the  hands 
of  Colombia,  which  had  formerly  held  it,  and  in  making  the  treaty 
was  justified  to  the  world  and  justified  to  Congress  by  the  assertion 
that  we  were  doing  it  as  the  mandatory  of  civilization  and  not  for 
ourselves. 

Senator  Bristow.  Senator,  we  permit  Panama  to  so  use  the  canal. 

Senator  Root.  Of  course  the  sovereign,  the  owner  of  the  territory, 
in  making  her  grant  can  make  such  provisions  in  her  own  favor  as 
she  sees  fit. 

Senator  Bristow.  But  we  specified  in  the  treaty  with  Panama  that 
she  should  have  that  right - 

Senator  Root.  Certainly. 

Senator  Bristow.  Which  now  you  seek  to  take  from  us.  If  we  can 
give  it  to  Panama,  why  can  we  not  use  it  for  ourselves  for  our  own 
domestic  purposes  ? 

Senator  Root.  Because  that  right  in  Panama  is  a  part  of  the 
reservation  of  title  by  Panama  upon  which  we  get  our  right. 

Senator  Bristow.  But  it  is  not  provided  for  in  the  Hay-Pauncefote 
treaty. 

Senator  Root.  The  Hay-Pauncefote  treaty  was  a  treaty  particu¬ 
larly  between  two  countries  neither  of  which  had  title  to  the  route. 

Senator  Bristow.  But  when  we  made  a  treaty  for  the  purpose  of 
constructing  the  canal,  if  we  violate  the  treaty  in  this  law,  we  violate 
it  in  the  very  treaty  we  made  with  Panama. 

Senator  Root.  Certainly  not.  We  have  to  give  for  that  territory 
what  the  sovereign  of  the  territory  is  willing  to  give  it  for,  and  as  a 
part  of  the  consideration  by  which  we  acquired  the  control  of  the 
territory  in  which  the  canal  is  to  be  built  is  the  right  of  the  sovereign 
of  the  territory  to  free  passage  through  the  canal. 

Senator  O’Gorman.  Senator,  according  to  your  view  Panama  of  all 
the  nations  of  the  world  is  the  only  nation  that  would  be  entitled  to 
free  passage  through  the  canal  ? 

Senator  Percy.  It  is  the  only  nation  that  would  be  entitled  to  free 
passage  unless  free  passage  were  given  to  all  nations. 

Senator  Root.  Yes;  unless  it  was  given  to  all  nations. 

Senator  O’Gorman.  In  other  words,  an  exception  may  be  made  in 
favor  of  Panama. 

Senator  Root.  It  is  not  an  exception. 

Senator  Bristow.  There  is  nothing  in  the  Hay-Pauncefote  treaty 
to  that  effect. 

Senator  Root.  I  will  state  it  in  this  way:  Under  our  treaty  with 
Great  Britain  we  are  bound  to  use  all  the  rights  that  we  acquire,  all 
the  rights  that  we  have,  with  absolute  equality.  With  the  rule  of 
equality  that  bound  our  citizens  and  the  citizens  of  Great  Britain  in 
acquiring  the  territory  on  which  to  build  the  canal  we  must  give  to 
the  sovereign  of  the  territory  whatever  compensation,  whatever  privi¬ 
leges,  that  sovereign  requires. 

What  we  are  concerned  with  is  dealing  with  what  we  get,  in  ac- 
rcodance  with  our  obligations.  We  do  not  get  from  Panama  the 
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right  to  bar  her  vessels  from  passage  through  the  canal  or  to  impose 
tolls  upon  them.  I  think  the  same  thing  would  be  applied  to  Colom¬ 
bia,  and  it  was  provided  in  the  Hay-Herran  treaty.  Some  years  later 
I  negotiated  three  treaties,  one  between  the  United  States  and  Co¬ 
lombia  and  one  between  the  United  States  and  Panama,  and  at  the 
same  time  there  was  negotiated  a  treaty  between  Colombia  and 
Panama.  Those  treaties  were  to  clear  the  title  to  the  Isthmus  from 
the  claim  that  Colombia  still  makes,  and  they  provided  for  the  same 
privileges  to  Colombia  which  had  been  contained  in  the  Hay-Herran 
treaty  and  which  were  contained  in  the  Panama  treaty.  Under  it 
Colombia  gave  up  her  claim  of  title  and  cleared  our  title,  I  got  the 
consent  of  Great  Britain  to  that  specifically*  but  that  treaty  was 
subsequently  rejected  by  the  Colombian  Congress,  so  that  it  never 
went  mto  effect. 

The  Chairman.  I  suggest  that  Senator  Boot  be  allowed  to  proceed 
continuously,  and  then  each  member  of  the  committee  will  be  given 
an  opportunity  to  ask  him  all  the  questions  he  wants  in  turn. 

Senator  Root.  I  thank  you.  I  wish  to  add  to  this  that  the  men 
who  negotiated  the  Hay-Pauncefote  treaty  are  still  living,  and  they 
have  no  hesitation  whatever  in  saying  that  it  meant  what  it  said, 
that  the  understanding  was  that  the  rule  of  equality  should  guide  as 
between  the  citizens  of  the  United  States  and  the  citizens  of  Great 
Britain. 

Senator  O’Gorman.  To  whom  do  you  refer? 

Senator  Root.  I  refer  to  Mr.  Choate. 

Senator  O’Gorman.  Mr.  Roosevelt  had  much  to  do  with  it  and 
insisted  that  we  had  a  right  to  exempt  coastwise  trade.  He  was  then 
President,  was  he  not  ? 

Senator  Root.  No  ;  he  was  not  President  when  the  treaty  was  nego¬ 
tiated.  He  became  President  in  September,  1901.  Mr.  McKinley 
was  President  when  the  treaty  was  negotiated. 

Senator  O’Gorman.  Mr.  Roosevelt  was  President  at  the  time  we 
negotiated  the  treaty  with  Panama  before  we  began  the  construction 
of  the  canal. 

Senator  Root.  Mr.  Roosevelt  came  in  the  14th  of  September,  1901. 
I  do  not  remember  the  precise  date  in  1901  when  we  finally  formed 
the  Hay-Pauncefote  treaty,  but  the  negotiation  was  under  Mr. 
McKinley. 

Mr.  Choate  has  stated  publicly  what  it  meant,  and  there  can  not  be 
any  doubt  how  Great  Britain  and  how  all  the  rest  of  the  world  have 
understood  the  obligations  that  we  entered  into,  because  we  ourselves 
had  declared  them  publicly  over  and  over  again.  We  have  justified 
our  course  upon  the  ground  that  we  were  acting  for  the  equal  benefit 
of  all  mankind,  and  our  Presidents  over  and  over  again  in  their  state 
papers  and  public  speeches  have  taken  that  position. 

Whatever  the  Hay-Pauncefote  treaty  means,  we  hold  the  Canal 
Zone  for  that  under  a  practical  trust.  We  have  declared  the  obliga¬ 
tions  of  a  trustee  in  the  most  unequivocal  terms;  and  now  for  this 
problematical,  doubtful,  alleged  advantage  of  helping  trade  by  keep¬ 
ing  the  money  out  of  our  Treasury  from  the  coastwise  vessels,  we  are 
putting  ourselves  in  the  position  of  falsifying  every  declaration  we 
have  made  for  over  half  a  century,  and  falsifying  what  at  all  events 
the  world  at  large  believes  to  be  our  solemn  obligation.  The  world 
can  appeal  to  the  plain  words  of  our  treaties.  They  can  appeal  to 
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our  obligation  to  hold  and  use  the  Canal  Zone  in  accordance  with  the 
terms  of  those  treaties.  They  can  appeal  to  the  repeated  declarations 
on  the  part  of  our  Government  as  to  the  principles  of  absolute  equality 
in  regard  to  all  our  dealings  with  the  canal,  and  in  their  own  judg¬ 
ment  we  stand  to  be  convicted  of  insincerity,  both  to  our  express 
obligations  and  to  our  repeated  declarations  and  confessions. 

Assume  that  gentlemen  who  think  this  treaty  ought  to  have  a  dif¬ 
ferent  interpretation  are  correct,  is  it  worth  while  for  us  to  put  our¬ 
selves  in  the  position  in  which  we  stand  now  for  the  sake  of  anything 
that  we  get  from  this  particular  discrimination  ?  We  have  greater 
interests  as  a  Nation  than  the  interests  that  can  possibly  be  subserved 
by  this  discrimination.  A  business  man  can  not  advance  his  fortunes 
by  taking  what  the  business  world  considers  a  small  advantage,  and 
that  is  more  true  of  a  nation  than  it  is  of  an  individual  We  are 
doing  over  four  thousand  million  dollars  of  trade  with  the  rest  of  the 
world,  and  that  trade  is  essential  to  the  circulation  of  the  lifeblood 
of  the  country.  For  all  American  producers,  for  all  American  traders, 
both  those  who  sell  and  those  who  buy,  the  good  opinion  of  the  people 
of  the  world  for  our  country  is  of  the  utmost  importance;  that  our 
country  shall  be  respected;  that  it  shall  not  be  regarded  as  being 
tricky  or  oversharp;  that  the  old  reproach  of  “smart  Yankee’ 1  shall 
not  be  revived;  and  that  the  other  nations  of  the  earth  shall  not  con¬ 
sider  that  it  is  not  safe  to  make  agreements  with  us,  because  if  we 
do  not  want  to  keep  them  we  will  be  acute  and  adroit  to  get  out  of 
them. 

The  country  has  a  greater  interest  in  being  regarded  by  the  world 
as  fair  and  broad  minded  and  high  minded  than  it  can  possibly  have 
in  this  little  petty  benefit  to  a  part  of  the  people.  The  higher  inter¬ 
ests  of  the  country,  the  respect  and  honor  and  dignity  of  the  country, 
are  in  danger  of  being  most  seriously  affected  by  our  holding  on  to 
what  the  world  believes  to  be  an  unfair  and  unconscientious  treat¬ 
ment  of  this  grave  enterprise  on  which  we  have  entered  with  the 
open  declaration  that  it  was  for  the  benefit  of  mankind.  We  can  not 
afford  it.  Our  love  for  our  country,  our  respect  for  the  great  power 
and  influence  of  our  predecessors  forbid  it. 

There  are  two  things  which  it  is  possible  for  us  to  do.  We  have 
a  treaty  with  Great  Britain  under  which  we  agreed  to  arbitrate  a 
question  arising  from  the  interpretation  of  treaties.  Great  Britain 
has  challenged  our  right  to  make  this  discrimination,  and  she  has 
gone  on  to  give  certain  reasons  why  she  challenges  it.  With  the 
reasons  that  move  her  to  challenge  that  right  we  need  not  particularly 
concern  ourselves.  The  State  Department  is  dealing  with  them. 
But  the  thing  that  concerns  us  is  that  she  has  challenged  our  right  to 
make  this  discrimination,  she  has  challenged  our  right  under  the 
treaty  to  charge  tolls  against  merchant  vessels  owned  by  citizens  of 
Great  Britain  while  we  remit  tolls  upon  vessels  owned  by  citizens  of 
the  United  States. 

She  has  the  same  kind  of  coastwist  trade  that  we  have.  She  has 
a  trade  between  Halifax  and  St.  Johns  and  Montreal  and  all  the 
ports  of  the  British  possessions  on  the  Atlantic  and  the  ports  of 
the  British  possessions  on  the  Pacific,  just  as  we  have  between 
Portland  and  Boston  and  New  York  and  San  Francisco  and  Puget 
Sound.  She  has  trade  between  her  ports  on  the  Atlantic  and 
her  ports  in  the  Orient,  just  as  we  have  between  our  ports  on  the 
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Atlantic  and  Manila.  She  alleges  that  a  discrimination  which 
charges  ships  belonging  to  her  citizens  engaged  in  that  kind  of  trade 
while  we  make  no  charge  against  our  citizens  engaged  in  that  kind 
of  trade  is  a  violation  of  the  provisions  of  this  treaty.  We  have  our 
treaty  of  arbitration  under  which  we  agreed  to  arbitrate  questions 
arising  upon  the  interpretation  of  treaties,  and  Great  Britain  has 
said,  “If  you  do  not  agree  with  our  views  regarding  this  Hay-Paunce- 
fote  treaty  we  are  willing  to  arbitrate  it.” 

I  can  see  no  possible  means  of  escape  with  honor  from  the  obliga¬ 
tion  to  submit  that  question  which  Great  Britain  thus  raises  upon  the 
interpretation  of  the  treaty  to  arbitration,  unless  we  retire  from  the 
position  we  have  taken  regarding  this  discrimination.  The  terms  are 
too  plain,  too  simple.  If  we  refuse  arbitration  we  are  disgraced,  we 
are  dishonored.  Whether  the  view  of  the  men  who  negotiated  the 
Hay-Pauncefote  treaty  as  to  its  meaning  is  right  or  wrong,  whatever 
the  treaty  means,  the  question  has  arisen  upon  the  interpretation  of 
it,  and  we  are  bound  to  arbitrate  that  question.  We  can,  by  the  brute 
force  of  a  refusal  of  more  than  a  third  of  the  Senate  to  agree  to  the 
paper  of  submission  to  arbitration,  avoid  it,  but - 

Senator  Borah.  You  do  not  recognize  any  of  the  exceptions  in  the 
treaty  ? 

Senator  Root.  Plainly  no  exception  has  any  application. 

Senator  Borah.  What  I  mean  is  that  in  our  treaty,  in  which  we 
agreed  to  arbitrate  all  these  things,  there  are  certain  things  we  will 
not  arbitrate. 

Senator  Root.  Yes;  there  are  certain  exceptions;  and  I  say  plainly 
this  does  not  come  under  any  exception. 

Senator  O’ Gorman.  Has  it  not  been  held  by  the  Supreme  Court  in 
United  States  v.  Smith  (95  U.  S.)  that  the  shipping  act  does  not 
apply  to  the  shipping  of  seamen  upon  vessels  engaged  in  the  coast¬ 
wise  trade  ?  Therefore  legislation  giving  certain  preferences  to  coast¬ 
wise  vessels  will  not  be  regarded  as  within  the  contemplation  of  any 
treaty  with  England,  and  this  is  an  exception  to  the  provisions  of  the 
treaty  of  arbitration  ? 

Senator  Root.  That  depends  upon  the  treaty.  The  decision  you 
refer  to  holds  that  the  fixing  of  clues  upon  coastwise  trade  is  not  a 
violation  of  the  general  treaty,  which  provides  for  the  same  dues 
upon  ships  of  a  foreign  country  that  we  charge  our  own - 

Senator  O’Gorman.  The  language  of  the  treaty  of  Ghent  is  even 
plainer  than  the  language  in  the  Hay-Pauncefote  treaty;  that  the 
ships  of  both  countries  would  have  equal  treatment  in  the  ports  and 
harbors  of  both  countries;  and  our  Supreme  Court  held  that  the 
stipulations  in  the  treaty  were  not  intended  to  place  any  restrictions 
upon  this  Government  with  respect  to  its  coastwise  vessels;  that  in 
contemplation  of  the  treaty  and  in  contemplation  of  the  principles 
of  international  law  the  treaty  provision  had  reference  only  to  ves¬ 
sels  in  overseas  trade.  Now,  that  being  the  accepted  rule  in  this 
country,  can  we  permit  a  foreign  nation  to  insist  that  we  must 
abandon  that  rule '? 

Senator  Root.  Of  course  we  can,  and  we  must  if  we  have  made  a 
treaty  agreeing  to  arbitrate  a  question - 

Senator  O’Gorman.  But  under  that  same  treaty  England  pursues 
the  same  discrimination  in  favor  of  her  vessels. 
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Senator  Root.  When  you  come  to  argue  the  case  in  the  arbitral 
tribunal  you  may  say  that.  But,  in  the  first  place,  the  decision  of 
the  Supreme  Court  is  but  a  decision  of  a  branch  of  our  Government. 
That  is  the  branch  of  our  Government  which  is  authorized  under  our 
Constitution  to  determine  and  to  speak  the  voice  of  the  Government 
upon  such  a  question.  It  still  remains  but  the  voice  of  the  American 
Government.  When  we  have  made  a  treaty  on  the  subject  and  have 
agreed  to  arbitrate,  to  submit  to  an  international  tribunal,  the  ques¬ 
tion  arising  upon  the  interpretation  of  that  treaty  we  can  not  allege 
the  decision  of  our  own  Government  one  way  as  a  means  of  escaping 
from  the  submission  to  an  international  tribunal. 

Senator  O’ Gorman.  No;  but - 

Senator  Root.  Time  and  time  again  we  have  submitted  to  inter¬ 
national  tribunals  questions  that  have  already  been  directly  decided 
by  the  Supreme  Court  of  the  United  States.  Those  tribunals  have 
decided  sometimes  the  same  way  as  the  Supreme  Court  and  some 
times  the  other  way,  and  we  have  always  abided  by  the  decisions. 

Senator  O’Gorman.  Senator,  you  do  not  catch  the  point.  It  is 
that  the  treaty  of  Ghent  used  language  just  as  strong  with  respect  to 
the  equality  of  ships  as  is  used  in  the  Hay-Pauncefote  treaty,  and 
both  Governments  so  construed  that  language  as  to  exempt  coastwise 
vessels  from  the  operation  of 'the  treaty  of  Ghent.  I  think  England 
acted  properly  from  1815  down.  She  insisted  that  those  restrictions 
in  the  treaty  of  Ghent  did  not  impair  her  right  to  give  certain  pref¬ 
erences  to  her  own  coastwise  shipping.  Long  before  our  Supreme 
Court  laid  down  the  doctrine  she  declared  that  proposition. 

So  our  Supreme  Court  simply  asserted  a  doctrine  which  had  been 
applied  for  a  couple  of  generations  by  Great  Britain.  Therefore, 
by  mutual  consent,  by  mutual  conduct,  agreeing  to  offer  equal  treat¬ 
ment  of  the  ships  of  both  nations,  why  would  it  not  follow  that  when 
we  made  the  Hay-Pauncefote  treaty  we  did  it  with  the  knowledge 
of  both  parties  that  those  words,  as  used  in  the  Hay-Pauncefote 
treaty,  would  neither  exclude  America  nor  Great  Britain  from  giv¬ 
ing  such  preferences  as  either  Government  saw  fit  to  give  to  domestic 
shipping  ? 

Senator  Root.  That  would  be  a  very  appropriate  argument  to  ad¬ 
dress  to  the  arbitral  tribunal,  but  it  does  not  relieve  us  from  the 
obligation  to  submit  the  question  to  an  arbitral  tribunal. 

I  can  see  very  good  reason  why  the  argument  that  you  suggested 
should  not  be  controlling  on  the  question  as  to  whether  we  can  remit 
tolls  from  American  coasting  vessels,  so-called,  in  the  canal,  and  the 
reason  is  that  ordinary  coasting  trade  is  quite  a  different  class  of 
trade  from  over-sea  commerce.  The  discrimination  between  the  two 
is  a  classification  of  trade.  When  Great  Britain  imposes  different 
tonnage  dues  upon  her  coastwise  trade  from  those  which  she  imposes 
upon  her  over-sea  trade  she  discriminates  between  classes  of  trade,  not 
between  nations.  American  vessels  can  engage  in  the  British  coast¬ 
wise  trade. 

Senator  O’Gorman.  Only  in  recent  years. 

Senator  Root.  Well,  for  many  years. 

Senator  O’Gorman.  For  50  years  after  the  treaty  of  Ghent  Ameri¬ 
can  vessels  could  not  engage  in  the  coastwise  trade  in  England. 

Senator  Root.  That  is  neither  here  nor  there;  what  I  am  saying  is 
that  American  vessels  can  engage  in  the  British  coasting  trade,  and 
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they  would  be  entitled  to  the  same  treatment  in  respect  of  harbor 
and  tonnage  dues  that  British  coasting  vessels  are. 

Senator  O’ Gorman.  At  this  time. 

Senator  Boot.  At  that  time.  So  the  distinction  is  not  a  distinction 
as  between  nations;  it  is  a  distinction  as  between  kinds  of  trade. 
It  so  happens  that  we  do  not  admit  any  vessels  but  American  vessels 
to  our  coastwise  trade.  If  we  did,  the  foreign  vessels  would  be 
entitled  to  the  same  treatment  that  our  coastwise  vessels  are  entitled 
to  under  the  treaty  of  Ghent.  But  when  you  come  to  the  Panama 
Canal  you  find  that  the  British  Government  has  the  same  class  of 
coastwise  trade  that  we  have.  When  you  discriminate  by  the  kind  of 
trade  you  are  bound  to  say  that  a  voyage  from  Halifax  on  the 
Atlantic  to  Victoria  on  the  Pacific  is  the  same  kind  of  trade  as  a 
voyage  from  Portland,  Me.,  to  Seattle  or  from  New  York  to  San 
Francisco.  If  you  call  that  coasting  trade,  then  Great  Britain  has 
the  same  class  of  trade  we  have,  and  the  same  principles  would  require 
the  same  treatment. 

Here  we  take  in  under  our  navigation  laws  trade  to  the  other  side 
of  the  world  as  coastwise  trade.  But  Great  Britain  has  the  same. 
When  you  refuse  to  treat  a  particular  kind  of  trade  of  Great  Britain 
in  the  same  way  that  you  treat  the  same  kind  of  trade  of  the  United 
States,  you  are  making  a  discrimination  not  upon  the  classification  of 
trade  as  between  foreign  and  coastwise,  but  you  are  making  it  as 
between  the  citizens  of  the  United  States  and  the  citizens  of  Great 
Britain. 

So,  I  say,  that  the  decision  of  the  Supreme  Court  has  no  application 
whatever  to  this  question.  But  whether  it  has  or  not,  you  can  not 
bind  another  country  by  a  decision  of  our  court  in  the  face  of  a  treaty 
by  which  we  agree  to  submit  to  an  international  tribunal  of  arbitra¬ 
tion  a  question  arising  upon  the  interpretation  of  a  treaty.  I  say  we 
nan  not  with  honor  and  with  self-respect  escape  from  submitting  a 
question  arising  upon  the  interpretation  of  the  Hay-Pauncefote  treaty 
to  an  arbitral  tribunal. 

Senator  O’ Gorman.  Senator,  if  you  will  pardon  an  interruption 
further,  you  have  not  quite  covered  it.  When  we  made  the  treaty 
known  as  the  Hay-Pauncefote  treaty  and  used  the  general  expression 
about  an  equality  of  rights  respecting  charges  to  be  imposed  upon  the 
vessels  of  all  nations,  we  used  it  at  a  time  when  that  precise  lan¬ 
guage  had  been  interpreted,  construed,  and  applied  by  Great  Britain 
for  over  half  a  century  as  not  affecting  legislation  relating  to  coast¬ 
wise  vessels.  If  we  enter  into  a  treaty  intended  to  give  significance 
to  words  which  have  been  interpreted  by  the  other  party  for  half  a 
century  in  another  treaty  affecting  both,  is  the  other  party  at  liberty 
to  say,  “Well,  although  we  did  so  construe  those  words  in  another 
treaty  for  50  years,  we  have  changed  our  attitude  and  we  think  you 
are  now  wrong,  because  you  are  doing  precisely  what  we  did  do*  for 
50  years.”  If  such  a  contention  is  made,  does  it  reach  the  dignity  of 
a  controversy  that  ought  to  be  submitted  to  arbitration  ? 

Senator  Boot.  If  that  is  the  ground,  that  this  controversy  does  not 
reach  a  dignity  that  ought  to  be  submitted  to  arbitration - 

Senator  O’Gorman.  On  numerous  grounds.  My  specific  ground  is 
that  this  controversy  now  touches  an  established  domestic  policy  of 
this  Nation,  and  it  comes  within  one  of  the  three  exceptions  in  the 
treaty  which  excludes  from  arbitration  questions  affecting  our  na¬ 
tional  honor,  our  vital  interests,  and  the  rights  of  third  parties. 
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Senator  Root.  Which  one  ? 

Senator  O’Gorman.  I  say  it  will  fall  under  two — vital  interests 
and  national  honor.  When  we  must  abandon  our  domestic  policy  at 
the  behest  of  a  foreign  power,  that  is  vital. 

Senator  Bristow.  And  abdicate  our  sovereignty  and  turn  it  over 
to  some  foreign  country. 

Senator  Root.  Vital  interest  and  domestic  policy.  We  made  a 
treaty.  The  question  is  what  the  treaty  means.  We  have  agreed  to 
arbitrate  what  the  treaty  means. 

Senator  Bristow.  We  did  not  if  it  affects  our  vital  concerns. 

Senator  Root.  Nobody  seriously  means  to  say  that  the  question  as 
to  whether  we  shall  impose  charges  or  tolls  on  ships  in  the  Panama 
Canal  is  of  vital  concern  to  this  country.  If  it  is,  then  all  questions 
are  vital. 

Senator  Bristow.  Yes;  as  to  whether  or  not  we  have  a  right  to  fix 
the  tolls  or  relinquish  the  tolls  on  domestic  commerce  and  regulate 
domestic  commerce.  It  certainly  is  a  vital  question  of  national 
integrity. 

The  Chairman.  Vital  questions  mean  questions  of  life  to  the  Re¬ 
public. 

Senator  Bristow.  That  is  a  question  of  life  to  the  Government 
itself. 

Senator  O’Gorman.  When  we  surrender  the  attributes  of  sover¬ 
eignty  it  goes  to  the  very  existence  of  the  Nation. 

Senator  Root.  Then  there  is  no  meaning  to  arbitration;  that  is  all. 
Then  an  agreement  to  arbitrate  does  not  mean  that  we  are  to  arbi¬ 
trate  anything  in  which  we  have  any  interest  at  all.  You  abandon, 
you  recant. 

Senator  O’Gorman.  Senator,  you  stated  a  moment  ago,  and  of 
course  you  stated  it  on  the  floor  of  the  Senate  a  few  days  ago,  that  the 
United  States  is  now  in  the  attitude  of  repudiating  a  solemn  treaty 
obligation.  I  assume  that  you  make  that  statement  upon  the  assump¬ 
tion  that  your  view  and  interpretation  of  the  treaty  is  the  only  per¬ 
missible  one. 

Senator  Root.  I  make  it  upon  the  assumption  that  your  view  is 
likely  to  prevail  here,  refusing  to  do  what  we  have  agreed  to  do. 

Senator  O’Gorman.  What  I  have  to  say  in  that  connection  is  that 
these  are  our  views,  and  that  your  view,  while  entitled  to  great 
respect— and  no  one  in  this  country  will  pay  greater  deference  to  your 
judgment  on  a  matter  of  law  than  myself — yet  we  are  all  fallible  in 
those  matters,  as  may  be  inferred  from  the  fact  that  the  view  against 
your  contention  has  not  only  the  support  of  the  President  of  the 
United  States,  who  is  recognized  as  a  capable  lawyer,  and  your  con¬ 
tention  is  opposed  by  the  Secretary  of  State,  who  is  regarded  as  a 
capable  lawyer,  and  it  has  been  opposed  by  perhaps  45  Senators,  most 
of  whom  are  lawyers. 

Senator  Root.  What  view  do  you  refer  to — my  view  about  arbitra¬ 
tion? 

Senator  O’Gorman.  No;  as  to  the  true  construction  of  the  Hay- 
Pauncefote  treaty. 

Senator  Root.  On  the  contrary,  the  President  of  the  United  States 
has  publicly  declared  that  he  had  no  question  about  our  obligation  to 
arbitrate. 
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Senator  O’Gorman.  He  did  not  go  as  far  as  that.  He  made  some 
general  observation  favorable  to  it. 

Now,  I  have  this  observation  to  make  as  bearing  upon  the  propo¬ 
sition:  Great  Britain  for  over  50  years  gave  the  same  interpretation 
to  similar  words  as  we  are  now  urging;  and  in  December,  1911,  Mr. 
Taft,  in  his  message  to  Congress  recommending  suitable  legislation  for 
the  management  of  the  Panama  Canal,  took  occasion  to  say,  and  that 
statement  was  made  to  the  world,  that  under  the  treaty  as  he  viewed 
it  we  had  a  perfect  right  to  add  exemption  to  our  coastwise  vessels. 
There  was  no  protest  from  Great  Britain  when  that  declaration  was 
made.  Months  went  by.  The  first  intimation  that  Great  Britain 
found  fault  with  that  construction  was  when  it  was  discovered  that 
in  the  proposed  legislation  as  initiated  in  the  House  there  were  cer¬ 
tain  provisions  which  invited  the  opposition  of  the  railroads  of  the 
country. 

That  brings  me  to  this  inquiry,  if  you  can  throw  light  on  it.  Is  it 
not  a  fact  that  the  protest  of  Great  Britain  was  inspired  by  the  railroad 
interests  of  Canada  acting  in  common  with  the  great  transcontinental 
railroads  of  this  country  ? 

Senator  Root.  I  can  not  throw  any  light  upon  that  statement.  I 
know  nothing  about  it.  All  I  know  is  that  I  have  never  heard  any¬ 
thing  either  in  Canada  or  the  United  States  on  the  subject,  and  I 
have  never  had  any  reason  to  suppose  that  they  cared  anything  about 
it — never  a  word. 

Senator  O’ Gorman.  You  know  that  there  is  a  railroad  lobby  in 
Washington  at  this  moment  trying  to  have  this  exemption  removed? 

Senator  Root.  I  do  not. 

Senator  O’ Gorman.  I  have  been  so  informed. 

Senator  Root.  Then  you  know  more  about  railroad  lobbies  than 
I  do. 

Senator  O’ Gorman.  I  have  never  had  anything  to  do  with  them. 
The  fact  was  communicated  to  me  by  a  very  reputable  correspondent 
of  one  of  the  papers  here. 

Senator  Percy.  Did  you  get  the  names  of  any  members  of  the 
lobby  ? 

Senator  O’ Gorman.  No;  I  will  simply  state  that  if  I  mention  the 
name  of  the  correspondent  everyone  at  this  table  will  credit  his  decla¬ 
ration  that  there  is  a  railroad  lobby  in  Washington  at  this  time  hop¬ 
ing  to  see  this  exemption  clause  removed,  so  that  the  railroads  may 
be  relieved  from  the  only  part  of  the  law  which  affects  them. 

Senator  Root.  I  would  not  keep  the  provision  in  because  the  rail¬ 
roads  wanted  it,  or  keep  it  out  because  the  railroads  wanted  it,  but 
the  fact  that  the  railroads  may  want  it  would  not  prevent  me  from 
doing  what  I  believe  to  be  for  the  best  interests  and  for  the  credit 
and  honor  of  the  country. 

Let  me  say  about  the  proposition  that  the  President  made  this 
recommendation  and  Great  Britain  made  no  protest,  that  Great 
Britain  was  criticized  in  the  Senate  for  making  the  protest  prema¬ 
turely.  A  protest  was  made  before  the  bill  was  passed — 1  think 
before  it  was  reported  to  the  Senate — and  our  Secretary  of  State  has 
informed  Great  Britain  in  his  recent  note,  with  which  we  are  familiar, 
that  even  now  they  are  premature  in  making  an  objection. 

Senator  O’Gorman.  You  will  not  dispute  the  fact,  with  your  long 
experience  in  the  cabinet  and  as  Secretary  of  State,  that  when  the 
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executive  head  of  this  Nation,  President  Taft,  in  December,  1911,  in 
a  formal  message  declared  that  we  had  the  right  to  exempt  American 
coastwise  vessels  going  through  the  canal  from  paying  tolls,  Great 
Britain  or  any  other  foreign  power  interested  had  a  right  at  that  time 
to  interpose  its  objection  rather  than  to  interpose  an  objection  at  a 
time  when  the  American  Congress  was  engaged  in  the  discharge  of 
its  function  of  legislating  ? 

Senator  Root.  I  should  think  it  would  have  been  rather  officious 
for  any  Government  to  have  made  a  communication  of  that  kind  by 
the  President  to  Congress  the  basis  of  diplomatic  representation.  I 
think  when  it  became  apparent  that  Congress  was  liable  to  pass  a  law 
which  created  what  was  considered  to  be  a  discrimination,  it  was 
quite  soon  enough  for  the  representation  to  be  made.  I  do  not  think 
that  there  is  any  blame  to  be  attached  for  undue  delay. 

Senator  O’Gorman.  Then,  Senator,  I  understand,  when  you  speak 
of  our  country  engaging  in  the  policy  of  repudiation,  you  do  not 
have  reference  to  the  assertion  of  our  right  to  legislate,  as  we  have 
done,  according  to  our  interpretation  of  the  Hay-Pauncefote  treaty, 
but  you  do  have  reference  to  the  unwillingness  to  arbitrate  a  disputed 
construction  ? 

Senator  Root.  I  refer  to  the  two  combined.  I  say,  in  view  of  the 
treaties  we  have  made  and  the  representations  we  have  made  to 
Great  Britain  to  induce  the  granting  of  those  treaties,  for  us  to  put 
an  interpretation  upon  the  Play-Pauncefote  treaty  which  Great 
Britain  regards  as  being  and  declares  to  be  in  violation  of  the  terms 
of  the  treaty  and  in  violation  of  our  representations,  and  then  to 
stand  upon  our  interpretation  and  refuse  the  arbitration  we  have 
agreed  to  is  to  assume  the  position  of  having  violated  good  faith  in 
the  negotiation  of  treaties.  You  can  not  stand  on  an  arrogant  reli¬ 
ance  upon  our  brute  force  in  the  assertion  of  our  right  to  do  as  we 
please  under  the  treaties  we  have  made  with  Great  Britain,  refusing 
to  submit  the  interpretation  of  the  question  whether  she  is  right  or 
we  are  right  to  the  arbitration  we  have  agreed  to  without  virtually 
putting  ourselves  in  the  position  of  having  violated  not  only  the 
arbitration  treaty,  but  the  other  treaties. 

Senator  Bristow.  Suppose  we  did  not  agree  to  submit  a  question 
of  this  kind  to  arbitration? 

Senator  Root.  We  do.  There  is  the  treaty. 

Senator  Bristow.  I  contend  that  we  did  not.  There  is  a  difference 
of  opinion. 

Senator  Root.  The  very  terms  of  the  treaty  are  ua  question  aris¬ 
ing  upon  the  interpretation  of  treaties,”  and  that  is  the  only  question 
there  is  here. 

Senator  Bristow.  I  say  there  is  not  anj^  more  obligation,  from  my 
point  of  view,  to  submit  that  question  to  Great  Britain  than  any 
other  domestic  question — the  question  of  divorce  regulation  or 
anything  else. 

Senator  Root.  We  have  made  a  treaty  about  it;  that  is  all.  We 
have  made  a  treaty  about  the  question  of  tolls  on  the  canal.  It  is 
not  a  question  whether  we  are  entitled  to  let  our  ships  through  or  our 
citizens’  shipping  through  without  paying  tolls.  It  is  whether  we 
are  entitled  to  charge  tolls  against  Great  Britain  when  we  do  that. 

Senator  Bristow.  Great  Britain  can  not  get  in  this  commerce. 
Her  ships  can  not  handle  this  commerce  at  all. 
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Senator  Root.  What  commerce  ? 

Senator  Bristow.  Commerce  between  our  domestic  ports;  our 
coastwise  trade. 

Senator  Root.  It  is  not  commerce  upon  our  domestic  coast. 

Senator  Bristow.  If  our  ships  engage  in  that  commerce  they  pay 
tolls,  and  the  ships  of  Great  Britain  are  on  an  exact  equality  with  ours 
under  this  law  you  are  complaining  of  here.  It  is  our  navigation  laws 
that  cut  them  out  of  our  coastwise  trade,  not  the  canal  provision. 

Senator  Root.  What  I  am  complaining  of  is  that  having  made  a 
treaty  regarding  the  canal  tolls  which  establishes  the  rule  of  equalitv. 
we  are  charging  tolls  to  Great  Britain  which  we  do  not  charge  to  our 
own  ships. 

Senator  Bristow.  No;  we  are  not  doing  that,  Senator.  We  are  not 
charging  Great  Britain  tolls,  because  Great  Britain  can  not  handle 
this  commerce.  Therefore  she  would  not  pay  tolls.  If  Great  Britain 
could  engage  in  the  coastwise  trade  in  the  United  States,  of  course 
she  would  have  a  basis  of  complaint  entirely  different  from  what  she 
has  now.  But  she  can  not  handle  the  coastwise  trade. 

Senator  Root.  She  handles  her  own,  the  same  class  of  trade. 

Senator  O’Gorman.  This  may  not  go  to  the  legal  question  involved . 
but  you  made  a  statement  regarding  the  impression  that  might  pre¬ 
vail  among  the  countries  of  the  world  concerning  our  attitude  whether 
we  did  one  thing  or  the  other.  Do  you  think  the  countries  of  the 
world  are  much  concerned  as  to  what  we  may  do  in  this  controversv 
with  England  ? 

Senator  Root.  No ;  not  much  concerned ;  but  I  think  they  are  noting 
our  attitude  and  sneering  at  us  all  over  the  world  on  account  of  it. 

Senator  O’Gorman.  So  far— — 

Senator  Bristow.  I  am  afraid  they  would  sneer  a  good  deal  more 
if  we  accept  the  views  you  advocate.  They  certainly  would  say  that 
we  are - 

The  Chairman.  Will  the  committee  pardon  the  Chair,  for  suggest¬ 
ing  that  one  Senator  ought  to  talk  at  a  time  to  Senator  Root. 

Senator  O’Gorman.  I  was  simply  going  to  observe  that  so  far  as 
my  observation  and  my  information  go,  the  nations  of  the  world 
other  than  England  are  officially  indifferent  in  respect  to  this  matter. 
As  a  matter  of  fact  they  have  very  little  concern  with  the  pretensions 
of  England  in  its  effort  to  control  our  action  respecting  the  manage¬ 
ment  of  our  canal. 

The  Chairman.  The  Chairman  wishes  to  say  one  word.  We  have 
now  20  minutes  before  we  must  go  into  the  Senate  and  proceed  to 
the  Hall  of  the  House  of  Representatives  to  count  the  electoral  votes. 
I  wish  to  ask  Senator  Root  if  he  has  finished  his  statement  or  if  he 
desires  to  consume  the  rest  of  the  time  in  further  remarks  ? 

Senator  Root.  I  want  to  say  only  one  thing  with  special  reference 
to  what  Senator  Bristow  said.  We  have  made  a  treaty  about  what 
we  shall  charge  British  ships.  Great  Britain  is  not  concerning  her¬ 
self  about  what  we  charge  our  ships  alone.  She  asserts  that  our 
treaty  imposes  the  rule  of  equality  so  that  we  must  not  charge  her 
ships  more  than  we  charge  our  own  ships.  What  we  charge  British 
ships  can  not  be  vital;  it  can  not  be  a  domestic  question;  it  can  not 
come  within  any  of  the  exceptions  of  the  treat}"  of  arbitration.  It  is 
a  pure  question  of  dollars  and  cents. 
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Great  Britain  claims  that  the  discrimination  involved  in  charging 
her  more  than  we  charge  our  own  citizens  is  a  violation  of  the  treaty, 
and  she  appeals  to  the  interpretation  of  the  treaty  to  support  that 
contention.  That  is  what  we  have  agreed  to  arbitrate. 

Senator  Bristow.  It  is  just  a  difference  of  opinion. 

Senator  O’Gorman.  Senator,  has  not  Great  Britain,  through  Sir 
Edward  Grey’s  note,  intimated  that  if  this  particular  question  is 
disposed  of  in  the  manner  proposed  by  Great  Britain,  Great  Britain 
will  then  challenge  our  right  to  legislate  as  we  have  done  against  the 
railroad  or  the  trust  control  of  boats,  so  that  if  this  immediate  prop¬ 
osition  should  be  solved  to  the  satisfaction  of  England  we  would 
invite  another  controversy  from  her  regarding  this  other  matter?  We 
must  now  make  up  our  minds  whether  we  are  going  definitely  to 
assert  our  right  to  control  the  canal  according  to  our  interpretation 
of  the  treaty  or  whether  we  are  going  to  be  exposed  to  frequent 
interruptions  in  our  policy  by  Great  Britain’s  pretensions. 

Senator  Root.  No;  I  did  not  understand  Sir  Edward  Grey’s  note 
as  containing  any  such  intimation. 

Senator  O’Gorman.  Yes;  he  refers  to  it  and  suggests  that  it  is  a 
matter  to  be  taken  up  later  on. 

Senator  Root.  So  that  the  State  Department  will  understand  him 
regarding  a  law  which  I  suppose  nobody  questions. 

Senator  Percy.  Senator,  what,  in  your  opinion,  if  you  have  one, 
would  have  been  the  fate  of  the  treaty  if  Senator  Bard’s  amendment 
exempting  the  coastwise  trade  had  prevailed  in  the  Senate  and  had 
been  incorporated  in  the  treaty  at  the  time  ? 

Senator  Root.  I  have  no  idea.  I  should  suppose  naturally,  though, 
Great  Britain,  being  about  to  substitute  this  treaty  for  a  treaty  which 
contained  the  provision  for  absolute  equality  between  her  citizens 
and  ships  and  our  citizens  and  ships,  would  have  said,  “You  must 
give  the  same  treatment  to  our  ships  engaged  in  the  same  class  of 
trade;  that  is,  ships  trading  between  our  two  coasts  must  be  treated 
the  same  as  ships  trading  between  your  two  coasts.” 

Senator  Percy.  She  would  not  have  accepted  the  treaty  with  that 
provision  in  it  ? 

Senator  Root.  I  presume  not.  It  would  have  been  quite  incon¬ 
sistent  with  the  understanding  with  which  the  treaty  was  made, 
which  was  an  understanding  of  entire  equality.  That  is  the  way  the 
negotiation  began.  It  was  a  negotiation  to  substitute  a  treaty  for 
American  control  in  the  place  of  the  Clayton-Bulwer  treaty,  with  the 
understanding  that  there  should  be  absolute  equality  in  the  treatment 
of  the  vessels  of  both  countries. 

Senator  O’Gorman.  Did  you  ever  read  or  hear  the  statement 
attributed  to  Lord  Pauncefote  some  little  while  before  he  died  that 
he  was  amazed  and  surprised  that  John  Hay  and  the  American 
Government  gave  up  all  they  did  give  up  under  this  treaty? 

Senator  Root.  No. 

Senator  O’Gorman.  Did  you  ever  hear  anything  along  that  line? 

Senator  Root.  No;  I  never  heard  anything  of  that  kind. 

Senator  O’Gorman.  The  statement  is  made  substantially  as  I  have 
indicated. 

Senator  Root.  I  do  not  know  that  he  ever  made  any  such  statement. 

The  Chairman.  Senator  Root,  after  you  have  concluded  I  wish  to 
ask  you  just  one  question. 
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Senator  Root.  I  think  I  have  said  all  I  desire  to  say. 

The  Chairman.  In  our  general  treaty  of  arbitration  with  Great 
Britain  to  which  you  have  referred  there  are  three  exceptions  con¬ 
cerning  questions  that  the  treaty  is  not  to  submit  to  arbitration. 

Senator  Root.  Yes. 

The  Chairman.  Questions  affecting  our  national  honor,  our  vital 
interests,  and  the  interests  of  third  parties.  Are  there  any  definitions 
in  international  law  as  to  what  those  terms  might  convey  or  are  there 
any  practices  or  precedents-  which  would  throw  any  light  upon  what 
falls  within  those  exceptions  ? 

Senator  Root.  I  do  At  suppose  there  are. 

Senator  O’Gorman.  I  suppose  when  one  country  declares  that  its 
national  honor  is  affected  it  will  not  allow  another  country  to  pass 
judgment  upon  its  declaration  in  that  respect. 

The  Chairman.  I  want  to  get  Senator  Root’s  view  of  it,  because 
he  has  been  Secretary  of  State. 

Senator  Root.  I  do  not  know  that  there  has  ever  been  any  decision 
on  such  a  question,  because  when  the  declaration  of  a  country  as  to 
what  constitutes  its  national  honor  is  made  it  must  be  the  judge, 
and  if  it  makes  an  assertion  of  that  kind  which  is  not  justified  it 
puts  itself  in  violation  of  the  treaty.  If  we  are  willing  to  say  that 
the  question  of  the  amount  of  tolls  which  are  charged  on  the  Panama 
Canal  affects  our  national  honor  or  our  vital  interests,  we  can  say 
it,  and  there  will  be  no  recourse  on  the  part  of  Great  Britain  but  to 
submit  or  go  to  war.  If  we  are  willing  to  do  that,  we  can  do  it. 

Senator  Bristow.  It  is  not  the  amount  of  tolls;  it  is  the  right  to 
determine  whether  tolls  shall  be  charged  on  domestic  vessels. 

Senator  Root.  The  right  to  determine  ? 

Senator  Bristow.  I  presume  that  with  a  charge  of  10  cents  the 
principle  involved  would  be  the  same. 

Senator  Root.  It  is  the  right  to  determine  whether  you  shall  charge 
a  different  toll  upon  British  shipping  from  our  own. 

Senator  Bristow.  Engaged  in  the  same  kind  of  business — the  same 
kind  of  trade  ? 

Senator  Root.  The  same  kind. 

Senator  Bristow.  It  is  not  the  same  trade. 

Senator  Root.  Whether  we  can  charge  against  British  ships  a 
different  toll  from  that  which  we  charge  against  our  own  ships  en¬ 
gaged  in  the  same  kind  of  business. 

Senator  Townsend.  Senator  Root,  I  am  quite  inclined  to  the  view 
Senator  Bristow  has  in  reference  to  our  coastwise  trade,  and  it  does 
not  seem  to  me  as  though  it  is  quite  a  fair  answer  to  say  because 
Great  Britain  has  interests  on  the  Atlantic  and  Pacific  we  are  dis¬ 
criminating.  But  here  is  a  question  that  has  bothered  me:  Great 
Britain,  for  instance,  is  in  competition  with  us  on  the  Atlantic  in  its 
trade  in  San  Francisco  for  mainly,  we  will  say,  iron  rails  or  any 
other  iron  product.  We  manufacture  iron  on  the  Atlantic  coast  and 
sell  it  on  the  Pacific  coast.  I  have  been  bothered  a  little  on  that 
fine,  because  it  would  seem  to  me  that  the  imposition  of  tolls  on  the 
British  ships  and  the  relieving  of  tolls  on  the  American  ships  from 
New  York  to  San  Francisco  might  be  a  discrimination. 

Senator  Root.  It  would  undoubtedly  be  an  injury  to  the  British 
trade. 
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Senator  Bristow.  Any  more  than  a  port  charge  in  San  Francisco 
on  a  British  vessel  and  not  on  an  American  vessel  ? 

Senator  Townsend.  That  does  not  seem  to  me  to  quite  answer  the 
question.  At  least  it  does  not  answer  it  to  my  mind. 

Senator  O’Gorman.  Is  not  the  principle  the  same  ? 

Senator  Bristow.  Yes;  is  not  the  principle  the  same? 

Senator  Townsend.  I  can  not  quite  see  that.  It  might  be  true,  but 
it  does  seem  to  me  as  though  a  toll  charged  on  a  British  vessel  would 
be  to  the  disadvantage  of  Great  Britain,  even  in  comparison  with  our 
coastwise  trade. 

Senator  Bristow.  Just  the  same  as  a  port  charge  would  be  a  dis¬ 
advantage,  because  that  is  an  additional  expense. 

Senator  Townsend.  That  is  true.  I  did  not  quite  understand  that 
view. 

Senator  O’Gorman.  But  in  the  case  you  speak  of  there  would  be 
some  discrimination  in  respect  to  the  charges  made  on  the  British 
vessel. 

Senator  Townsend.  That  does  not  answer  the  question.  There  is 
a  discrimination,  in  my  judgment.  You  say  there  is  none. 

Senator  Root.  After  all,  the  question  whether  there  is  a  discrimina¬ 
tion  or  not  goes  to  the  question  as  to  whether  it  is  quite  reasonable 
and  sensible  for  Great  Britain  to  insist  upon  her  interpretation  of  the 
treaty.  It  is  for  her  to  say  whether  she  thinks  it  her  interest  to  main¬ 
tain  her  interpretation  of  the  treaty.  If  she  thinks  it  is  her  interest, 
she  is  entitled  to  assert  that  her  interpretation  is  right  and  ours  wrong, 
and  she  is  entitled  to  demand  that  that  should  be  submitted  to  an 
arbitral  tribunal. 

Senator  O’Gorman.  Senator,  bearing  on  the  attitude  of  Great 
Britain,  do  you  think  it  advisable  for  the  Senate  to  reconsider  the 
recent  action  and  accept  your  proposal  while  our  Government  is 
attempting  through  diplomatic  channels  to  arrive  at  some  satisfac¬ 
tory  and  honorable  adjustment  of  the  controversy  between  this  coun¬ 
try  and  Great  Britain? 

Senator  Root.  I  do.  I  think  we  had  better  retire  from  the  position 
we  put  ourselves  in,  no  matter  what  the  result  of  the  negotiations  may 
be  or  no  matter  what  the  result  of  the  arbitration  might  be.  I  think 
we  should  get  out  of  the  position. 

Senator  O’Gorman.  Might  we  not  embarrass  our  own  Government 
here?  Might  we  not  embarrass  the  Secretary  of  State  if  we  rescind 
our  action  ? 

Senator  Root.  Not  at  all.  We  can  not  embarrass  him  by  retiring 
from  the  position  we  have  taken. 

Senator  O’Gorman.  But  he  asserts,  speaking  for  the  Nation,  that 
our  right  is  not  open  to  question  or  to  doubt. 

Senator  Root.  No;  he  does  not  say  it  is  not  open  to  question.  He 
says  that  it  is  premature  for  Great  Britain  to  question,  and  he  post¬ 
pones  it;  and  in  the  meantime  the  time  is  certain  to  come  if  we  go 
on  when  in  accordance  with  his  view  it  will  no  longer  be  premature 
for  Great  Britain  to  question  the  right,  and  when  we  will  be  fronted 
by  the  necessity  of  arbitration.  Wbat  will  happen  when  we  submit 
the  case  to  arbitration  we  can  not  tell. 

Senator  O’Gorman.  But  the  Secretary  of  State  has  proposed  a  very 
orderly  way.  He  has  said  that  if  Great  Britain  will  ratify  treaties 
negotiated  a  year  ago  which  permit  the  submission  of  disputed  ques- 
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tions  not  to  arbitration  but  to  an  investigation  by  an  impartial  com¬ 
mission,  then  this  controversy  might  be  submitted  to  that  commission 
for  investigation  and  report  as  distinguished  from  an  arbitration. 
Of  course  we  have  not  received  England’s  answer  to  that  last  pro¬ 
posal  of  our  Government. 

Senator  Percy.  If  there  is  to  be  arbitration,  is  it  not  to  the  interest 
of  our  Government  to  arbitrate  as  speedily  as  possible,  so  that  the 
question  may  not  be  complicated  with  a  demand  for  the  refund  of 
charges  paid  ? 

Senator  O’Gorman.  The  point  is,  should  we  now  embarrass  the 
Secretarv  of  State  and  the  President  of  the  United  States,  who  are 
attempting  by  diplomatic  means  to  bring  about  a  satisfactory  solu¬ 
tion? 

Senator  Perkins.  Is  it  necessary  for  Congress  to  take  any  action 
to  submit  the  interpretation  of  the  treaty  to  arbitration?  * 

Senator  Root.  It  would  be  necessary  for  the  Senate  to  act. 

Senator  Perkins.  Could  not  the  President  do  so  on  his  own  motion  < 

Senator  Root.  No;  it  comes  to  the  Senate.  It  has  to  ratify  a  spe¬ 
cial  agreement. 

Senator  O’Gorman.  Those  treaties  were  passed  about  a  year  ago 
which  provide  for  the  appointment  of  a  commission  simply  to  look 
into  the  question  and  report  its  views,  not  by  way  of  arbitration  but 
for  our  information.  If  those  treaties  are  ratified  by  Great  Britain, 
then  the  President  might,  without  consulting  the  Senate,  send  that 
matter  to  the  commission  for  investigation.  Of  course,  while  the  rec¬ 
ommendation  of  such  a  commission  would  not  amount  to  an  award, 
it  would  be  very  influential  with  the  parties  concerned. 

Senator  Root.  You  can  not  embarrass  our  State  Department  by 
relieving  them  from  the  obligation  to  go  on  with  the  diplomatic  dis¬ 
cussion  and  by  retiring  from  the  position  which  gave  rise  to  it. 
There  is  no  possibility  of  escape  from  the  alternative,  either  arbitra¬ 
tion  or  retiring  from  the  position. 

(The  committee,  at  12  o’clock  and  35  minutes  p.  in.,  adjourned.) 
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